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Pomography: An Uncivil Liberty? 

ALISA L. CARSE 

Pornographic speech harms women by playing a key role in sustaining the social 
conditions through which women's liberty and equality are undercut. Though there 
is a principled moral and constitutional basis for pursuing a legal strategy in fighting 
pornography, we should not overestimate the effectiveness of the law or underestimate 
its potential dangers. The struggle against pornography must be waged through 
education, expressive exploration, and protest, not through the law. 

In recent years, a vocal movement has emerged within feminism advocating 
the legal regulation of pornography in the interest of the equality of women. 
More precisely, the aim is to draft antipornography laws classifying porno- 
graphic speech as a civil rights violation.1 These laws would treat pornography 
as an exception to First Amendment protection, making the production, sale, 
display, and distribution of pornographic materials civilly actionable, and 
making it possible for people harmed by pornography to collect for damages 
through civil suits.2 

The proposal to draft new legislation classifying pornography as a civil rights 
violation puts an interesting twist in the debate concerning pornography and 
the law. Traditionally, objections to pornography have been made on grounds 
of obscenity. It has been the defenders of porography, not its critics, who have 
appealed to civil rights-in particular, to the constitutional right of pomogra- 
phers to free speech. This recent feminist tactic shifts the focus away from the 
rights of porographers and onto the rights of women. Pornography, it is 
claimed, is not only implicated in the physical and psychological abuse of 
women; it also fosters bigotry and contempt, contributing to the exclusion of 
women from full and equal participation in civic life.3 Because of its sexual 
content, pornography is viewed as an especially powerful force in the creation 
and support of women's oppression. 

My aim in this essay is to defend these new harm-based objections to 
pornography on moral grounds but at the same time to raise questions about 
the proposal to address pornography's harm by legal means.4 I argue that though 
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pornography's harm is sufficiently alarming to provide a principled basis for a 
prohibitive legal strategy, the nature of the harm pornography does and the 
mechanisms by which it does harm make it a poor candidate for legal correc- 
tion. Moreover, the introduction of prohibitive legislation would risk legal 
safeguards crucial to the ability of feminists, among others, to speak out and, 
thus, to pursue social reform. 

It does not follow from this, however, that we must tolerate pornography. I 
sketch strategies of intolerance that I believe would be both more promising 
and less dangerous to feminist ends than the legal strategy. I argue that the 
struggle against pornography cannot be effective unless it is joined by a 
struggle against other practices as well, including other forms of speech, 
that contribute in powerful ways to the denigration and subordination of 
women in our society. 

POSITIONS IN THE CURRENT DEBATE 

An observer of the current pornography debate may feel overwhelmed by 
the morass of arguments and counterarguments being exchanged. It is useful, 
therefore, to fix in broad terms the key points of opposition at the center of 
the debate. The opposing positions fall into two basic groups, which I will refer 
to as "protectionists" (those who advocate protecting pornography under the 
law) and "restrictionists" (those who advocate restricting pornography under 
the law). 

Among protectionists, we can distinguish absolute protectionists (or, broadly, 
civil libertarians) and qualified protectionists. Some, but not all, who advocate 
"absolute protection" of pornographic speech are more global "First Amend- 
ment absolutists."5 By "absolute protectionists," I mean in this context to refer 
to those who view any attempt on the part of the government to restrict or 

regulate pornography a threat to the commitment to free expression embodied 
in the First Amendment. Absolutists tend to give expressive freedom overrid- 

ing value, rejecting as illegitimate the approaches that would balance alleged 
"harms" of speech against the liberty interests of speakers.6 They also reject 
distinctions between "political" and "nonpolitical" speech, arguing that First 
Amendment protection extends equally to all speech, including pornography. 
Thus, restricting pornographic speech is, on this view, nothing short of moral 

tyranny. 
Unlike absolute protectionists, qualified protectionists advance an interpre- 

tation of the First Amendment according to which restrictions on speech are 

appropriate when the speech is harmful, but only if the harm prevented 
through the restrictions is greater than the harm introduced by the restric- 
tions.7 Just how this assessment of harm is to be made differs on different views, 
but in general personal rights are to be balanced off against various individual 
and social goods in which the state is taken to have an interest, including the 
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good of freedom itself. In the context of the current pornography debate, 
qualified protectionists tend to believe that, though many find pornography 
unpalatable, even debased, it is on balance a relatively harmless representation 
of sexual fantasy.8 Some qualified protectionists go so far as to claim that 
pornography provides a healthy outlet or "safety valve," an opportunity for 
catharsis, to those who might otherwise be driven to act out harmful sexual 
fantasies, and thus that pornography can actually help minimize harmful sexual 
behavior.9 In general, qualified protectionists see restrictions on pornography 
as "hurting" producers and users of porography, by illegitimately curtailing 
their expressive freedom. 

Among restrictionists, there are what I will refer to as offense.based restric- 
tionists and harm-based restrictionists. In the context of the current debate, 
offense-based restrictionists standardly appeal to obscenity law as a ground for 
the legal restriction of pornography. Because they view pornography as an 
obscene form of speech (in fact, they define pornography by appeal to standards 
of obscenity), offense-based restrictionists hold that pornography is not pro- 
tected by the First Amendment, and is thus justifiably subject to legal restric- 
tion. Offense-based restrictionism, supportive of antiobscenity statutes, 
grounds a powerful antipomography movement in the United States. It has 
included among its proponents such groups as the Moral Majority, the Chris- 
tian Coalition, the National Federation for Decency, and the Eagle Forum-all 
groups that have had considerable political clout. 

Harm-based restrictionists, in contrast to offense-based restrictionists, tend 
to reject obscenity law and offense-based objections to pornography. Like 
qualified protectionists, harm-based restrictionists hold that restrictions on 
speech are to be justified on grounds of harm. However, unlike qualified 
protectionists, they view the harm of pornography as, on balance, serious 
enough to justify its legal restriction. Harm-based restrictionists tend to be 
concerned both with harm done to women working in pornography°1 and with 
the broader social ramifications of pornographic speech itself. Here I concen- 
trate on the latter issue. The restrictionists with whom I am principally 
concerned are those who argue that pornography is "harmful" in being sexually 
discriminatory, that it sexualizes violence and coercion, and in so doing fosters 
the degradation and subordination of women in our society. 

My discussion will center on points of opposition arising between absolute 
protectionism, qualified protectionism, and harm-based restrictionism. I will 
raise worries about each of these positions in turn. In the end, I argue for a 
version of qualified protectionism. Only unlike traditional protectionists, I 
argue not that those hurt would be purveyors and consumers of pornography 
but rather that they would be feminists and others trying to fight the under- 
standing of sexuality and gender that pornography helps promote. 
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SHIFTING THE FOCUS FROM OFFENSE TO HARM 

Let me begin by saying something about offense-based restrictionism to 
indicate why the argument developed here will not focus on this position. As 
mentioned, offense-based objections to pornography fall under obscenity law 
in the current legal context. The legal definition of "obscenity" was set out by 
the Supreme Court in 1973, in Miller v. California, 413 U.S. 15, 24. According 
to this definition, obscenity is "sexually explicit material" that "appeals to 
prurient interest" as measured by "an average person, applying community 
standards," that depicts or describes sexual conduct "in a patently offensive 
way," and that "taken as a whole, lacks serious literary, artistic, political, or 
scientific value." Thus, offensiveness is a criterion of obscenity. 

Offense-based restrictions on sexually explicit speech, invoked through 
antiobscenity law, raise quandaries complex enough to merit their own discus- 
sion.12 Because I want here to examine the feminist proposal to institute legal 
restrictions of pornography on grounds of self-protection and civil equality, I 
focus on the issue of harm and its ramifications for the legal regulation of 

pornography. It is important to note, however, that opposition to obscenity 
law, and more broadly to what I have called offense-based restrictionism, is 
registered within both restrictionist and protectionist camps by proponents of 
each of the other positions I have specified. For all the disagreement among 
these groups, there is agreement on one point: we may not legally restrict forms 
of sexual expression simply because we find them repugnant by our 

community's standards of sexual propriety. Feminist foes of pornography, in 

particular, argue that we must shift the emphasis of the pornography debate 

away from the issue of offense onto the issue of harm. As Susan Brownmiller 
writes: 

The feminist objection to pornography is not based on pruri- 
ence ... and we certainly believe that explicit sexual material 
has its place in literature, art, science and education.... No, 
the feminist objection to pornography is based on our belief that 

pornography represents the hatred of women, that 

pornography's intent is to humiliate, degrade and dehumanize 
the female body for the purpose of erotic stimulation and 

pleasure. (1980, 253-54) 

In this context, the appeal in obscenity law to "contemporary community 
standards" simpliciter is unacceptable, not only because this marks an exceed- 

ingly vague standard but also because, in the struggle against pornography, 
some of our community standards themselves are in question. Moreover, 
offense-based restrictions are not directed to undercutting the sexual abuse and 
denigration of women, which should be our chief concern. 
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DEFINING "PORNOGRAPHY" 

Central to the debate about the legal status of pornography is the definition 
of "pornography." If we are going to shift our focus away from offense and onto 
harm, we need a working definition of "pornography" which does not appeal 
to obscenity criteria. Thus, let me state how I construe pornography for the 
purposes of this discussion. My focus is on heterosexual material involving 
adults only, in which the sexualized object is female.13 By "pornography," I 
mean the explicit representation of sexual behavior that has as a characteristic 
mark "the degrading and demeaning portrayal of the role and status of the 
human female."14 By "degrading and demeaning portrayal," I mean, roughly, 
the portrayal of behavior that is intentionally injurious or hurtful, physically 
or psychologically coercive, or which disregards or denigrates the desires and 
experiences of the other, thereby treating the other as "a mere sexual object 
to be exploited and manipulated sexually" (Longino 1980,42-43). Following 
the specifications of the Dworkin and MacKinnon ordinance, I include in the 
category of pornography representations of "women dehumanized as sexual 
objects, things, or commodities; enjoying pain or humiliation or rape; being 
tied up, cut up, mutilated, bruised, or physically hurt, in postures of sexual... 
servility . .. presented in scenarios of degradation, injury, torture; shown as 
filthy or inferior; bleeding, bruised, or hurt in a context that makes these 
conditions sexual" (MacKinnon 1987, 176). 

I want to note that this definition does not extend to all sexually explicit 
material. We can contrast "pornography," understood in this way, with "erot- 
ica," taking "erotica" broadly to refer to forms of sexual depiction that, at a 
minimum, do not sexualize coercion, violence, or denigration.15 Moreover, we 
can contrast it with educational materials, literature, position papers, or protest 
pamphlets, for example, all of which might contain sexually explicit represen- 
tations, including portrayals of assault or degradation, without being 
"porographic" in the stipulated sense. What is crucial to the designation of 
material as "porographic" is that the abuse and degradation depicted is also, 
even if only implicitly, endorsed or recommended.16 Determining how and when 
material recommends the abuse or degradation it depicts is a dicey matter, 
which contributes to worries I address later about seeking legal recourse against 
"pornography." 

Clearly, this is not an uncontroversial definition of pornography, but I do 
not think we can formulate an uncontroversial definition. Let me, therefore, 
say a few things in defense of this definition in the context of our discussion. 
First, an etymological note: if we look to the origin of the word "porography," 
we see the emphasis on the subordination of women to be on target. 
"Pornography" derives from the Greek roots pome, which means "sexual slave" 
or "harlot," and graphos, which means "description of." Thus, pornography 
means a description of sexual slavery or the purchase of sex from women, both 
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of which involve an imbalance of power, paradigmatically between women 
and men. While the word "pornography" has a broader meaning than this in 

everyday usage, much pornography, even when it takes as principal sexual 
objects children, men, or animals, is modeled on a male-female, master-slave 

paradigm.17 Second, this definition departs from obscenity criteria in focusing 
on standards of abuse and degradation rather than on prurience and offensive- 
ness, thus emphasizing the inequality of the sexes and the subordination of 
women depicted and recommended by pornography. Finally, this definition 
leaves open the type of connection there exists, if any, between pornography 
and actual (as opposed to depicted) forms of harm. 

PORNOGRAPHY, LIBERTY, AND THE FIRST AMENDMENT 

If we are even to take seriously the question of harm in connection with the 
restriction of pornographic speech, we should first have something to say to 
the absolute protectionist. I want to claim that, at the very least, simple appeals 
to the First Amendment are not decisive in defending absolute protectionism, 
and moreover, there are good reasons for rejecting this position. As Cass 
Sunstein has recently written, the First Amendment should not be seen to 
function as "a talismanic or reflexive obstacle" to constraints on speech, 
particularly insofar as those constraints represent "strategies for achieving free 

speech goals" (1993, 81). The question, of course, is just what we take "free 

speech goals" to be. In addressing this question, I will note a number of things 
about how the First Amendment works and explore a broad vision of free 

speech goals that can provide a moral framework for recent feminist arguments 
appealing to the Constitution to justify restriction. 

How exactly does the First Amendment protect freedom of speech? "Con- 

gress," it reads, "shall make no laws abridging the freedom of speech." What 

exactly this amounts to has been a matter of great controversy historically.18 It 
is important to note that the First Amendment has in recent history been 

interpreted principally as a procedural safeguard against the prior restrant of 

speech by the government. As a safeguard against prior restraint, it prohibits 
the government from undertaking action to control or censor speech in 
advance.19 Thus, the government cannot, for example, require licensing of 
written materials before their publication or by a court-ordered injunction 
prohibit a speaker from speaking. Action may be taken against speech, but 

only after the fact, and after it has been demonstrated to be an instance of an 

unprotected or relatively unprotected class of speech.20 
The feminist proposal, then, is simply to add pornography to the list of 

unprotected classes of speech, which includes personal libel, "fighting words," 
slander, incitement to violence, perjury, bribery, criminal solicitation, false 
advertisement, obscenity, and shouting "fire" without cause in a crowded 
movie theater-all of which are, under current law, treated as exceptions to 
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First Amendment protection on the grounds that they are harmful or that their 
exercise violates others' rights. If nothing else, these existing exceptions 
indicate that the interpretation of the First as a qualified rather than an 
absolute safeguard of free speech is the dominant interpretation.21 Of course, 
absolute protectionists can reject this interpretation of the First as wrong.22 
The question is, What is at stake in doing so? 

Let us suppose we do view freedom of speech as an absolute right. What 
would having such an "absolute right" involve? Among other things, it would 
involve being able to "say" what one wants, free from all legal restriction. 
Suppose, on the other hand, that we view freedom of speech not as an absolute 
right but as a qualified right, which may at times be restricted. Why should 
one opt for one view rather than the other? One thing at stake in these two 
views is our conception of liberty itself. Helen Longino argues that in constru- 
ing freedom of speech as an absolute right, we imply that freedom of speech is 
a basic right, "part of what we mean by liberty," rather than a right derivative 
from a prior, more basic right to liberty. In supporting this claim, she invokes 
Ronald Dworkin's distinction between liberty construed as "license," that is, 
freedom "from ... legal constraint to do what [one] might wish to do," and 
liberty construed as "independence," that is, "the status of a person as inde- 
pendent and equal rather than subservient."23 

Now, I want to propose that this distinction corresponds in a suggestive way 
to one framed by Isaiah Berlin between what he calls "negative liberty," or 
freedom from the interference of others, and "positive liberty," or autonomy, 
the freedom "to be moved by conscious purposes which are one's own." Berlin 
gives eloquent expression to his notion of positive freedom: 

The 'positive' sense of the word 'liberty' derives from the wish 
on the part of the individual to be his own master... a subject, 
not an object... deciding, not being decided for, self-directed 
and not acted upon by external nature or by other men as if I 
were a thing, or an animal, or a slave incapable of playing a 
human role, that is, of conceiving goals and policies of my own 
and realizing them. (Berlin 1984, 23) 

Now, if we understand liberty negatively, as license, we may well interpret the 
right to free speech as an absolute right, as the right to say what one wants to 
say, free from legal constraint.24 If, however, we interpret liberty positively, as 
independence or self-mastery, freedom of speech ("negatively" understood as 
freedom from legal constraint to say what one wants to say) is not entailed by 
liberty; it is not a basic right, in Longino's sense. Rather, freedom of speech is 
at most one expression of our liberty and, as such, a right we have in virtue of 
a more basic right to liberty understood as independence or self-mastery. The 
First Amendment is, then, a safeguard of the more basic right to positive liberty, 
of which free speech is one expression. The right to free speech must then be 
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protected by the First Amendment only insofar as doing so protects liberty, 
positively construed. On this view, it would follow that the right to free speech 
is a qualified right.25 

In support of Longino, let me note that there is a strong precedent to be 
found in liberal history for the view that civil liberty is not to be understood 
as freedom from all constraint, to do as one pleases. If we look to liberal 
forebears such as Locke, Mill, or Tocqueville, we find an insistence that each 
person possesses negative liberty, some realm of personal freedom that may on 
no condition be violated. But we also find the acknowledgment that freedom 
so understood cannot be unlimited. We are not, for example, free to interfere 
boundlessly with the freedom of others. "The only freedom which deserves the 
name," Mill writes, "is that of pursuing our own good in our own way, so long 
as we do not attempt to deprive others of theirs, or impede their efforts to 
obtain it" ([1859] 1978, 12). Moreover, Mill argues not only that one cannot 
have liberty to interfere with the liberty of others but also that one cannot 
have liberty to give up one's liberty; one cannot, for example, freely sell oneself 
into slavery ([1859] 1978, 101). To claim this is to presuppose a positive 
conception of liberty, according to which to be free is to be the instrument of 
one's own, not another person's, will, to be master of oneself. In selling oneself 
into slavery, one forfeits one's liberty, positively understood. 

I want to suggest, therefore, that it is consonant with both current law and 
significant strains of liberal history to reject absolute protectionism and to 
embrace a conception of the right to free speech as a right intended to secure 
not only (limited) negative liberty, to "say" what we please, but also positive 
liberty, thus protecting us as citizens against the unreasonable interference by 
the state in order that we might all be free, within bounds, to "be our own 
masters," to be respected as "independent and equal rather than subservient" 
to other people. 

This interpretation of the First Amendment can provide a moral framework 
for much feminist restrictionism, because its implication for pornography is 
this: if we do interpret our right to free speech as subject to limitation on 
grounds of harm, and if we interpret this right as a guarantee of our status as 
"independent and equal rather than subservient," then if our status as inde- 
pendent and equal can be "harmed"-in this case by pornography-there are 
principled grounds for restricting pornographic speech in the name of the goals 
of the First Amendment itself.26 

This is not to suggest that the debate among legal scholars is settled about 
how best to interpret the First Amendment and balance it off against other 
constitutional guarantees. Among harm-based restrictionists, there has been 
an emerging emphasis on the Fourteenth Amendment's equal protection 
clause. Rather than appealing to a view of First Amendment guarantees as 
protections of equality, some restrictionists pit the Fourteenth Amendment's 
equal protection clause against the First Amendment's protections of free 
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expression, arguing that if the free speech of some injures the equal status of 
others (through degrading them, for example, or promoting violence 
against them or contempt for them), then the constitutional interest in 
equality trumps constitutional guarantees of expressive freedom, justifying 
curtailments on freedom of speech, particularly "low value" speech such as 
pornography.27 

I do not want here to adjudicate between these several tactics. Whether one 
appeals to the First Amendment itself as a safeguard of independence and 
equality, or to the Fourteenth Amendment's equal protection clause, these 
positions are in accord, at the very least, in asserting that there are compelling 
constitutional grounds for affirming legal restrictions on pornography in the 
name of the civil equality of women. 

PORNOGRAPHY'S HARM 

Two questions now arise: (1) Is pornography harmful to women in a way 
that threatens our status as independent and equal? (2) Suppose pornography 
is harmful in this way, should our strategy against pornography be directed to 
its legal restriction? The first question concerns the justificatory basis of those 
versions of qualified protectionism that claim that porography isn't harmful 
enough to merit restriction; the second concerns the wisdom of harm-based 
restrictionism. I consider each in turn. 

First, a caveat. In reflecting on these questions, we need to keep firm a 
threefold distinction between (a) the harm done to women involved in the 
production of pornography (e.g., models and actresses); (b) harm that is 
depicted in pornographic material; and (c) harm that is done through the use 
of pornography or the widespread dissemination, display, and enjoyment of 
pornographic images of women. While crimes committed in pornographic 
production raise extremely difficult and important questions,28 we are here 
concerned with the possible impact of pornographic materials and their use 
on attitudes and behavior in our society. And though pornography might be 
said to be intrinsically morally abhorrent in its portrayal of women in ways 
incompatible with their status and worth as persons, this is a judgment of its 
content. Historically, our courts have in most cases eschewed matters of content 
as alone providing a sufficient basis for the legal restriction of speech.29 Let us, 
therefore, assume that, relevant to the legal restriction of pornography, the 
harm of pornography cannot consist only in the harmful behaviors pornogra- 
phy depicts and recommends. Rather, its depictions and recommendations of 
this harm must themselves be harmful.30 

The view of pornographic speech that I dispute is the view I have attributed 
to qualified protectionists, namely, that though some people find pornography 
tasteless, even debased, it is, on balance, a relatively harmless representation 
of sexual fantasy, enjoyed by consenting adults. 
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A growing number of research studies have documented positive correla- 
tions between the exposure to violent pornographic images (e.g., of rape, 
bondage, molestation involving weapons, mutilation) and positive reactions 
to rape and other forms of sexual violence toward women. Studies suggest, for 
example, that exposure to violent pornography can significantly enhance 
arousal in response to the portrayal of rape, that exposure to films depicting 
sexual violence against women can act as a stimulus for aggressive acts against 
women, and that prolonged exposure to pornography (of a violent or nonvio- 
lent kind) leads to increased callousness toward victims of sexual violence, a 

greater likelihood of having rape-fantasies, and a greater likelihood of report- 
ing that one would rape women or force women into unwanted sex acts.31 
These indications are not surprising. The practices of using pornography do, 
after all, provide powerful reinforcements of the behavior pornography depicts: 
male camaraderie, exciting music and visuals, and sexual arousal are often an 

integral part of its use. To deny any relation between pornography and 
attitudes, and attitudes and behavior, would be to deny standard conceptions 
of learning according to which repeated exposure to phenomena, especially 
when such exposure is made vivid and compelling as it is through sexual 
arousal, tends to lead to acceptance and habituation.32 

Many who support the legal restriction of pornography see a strong connec- 
tion between the pervasive violence on the part of men toward women and 
the unequal status of women in our society. They urge that we continue our 
research into this violence to determine more precisely how pornography 
contributes to it. There is faith that once the results are in, we will have a 

strong case against pornography. But critics question the legitimacy of extrap- 
olating from laboratory findings about attitudes and sexual arousal patterns to 
"real-life" behaviors; they argue that we can at best hope to establish correla- 
tions, rather than causal connections, between pornography and violence;33 
and they question how successfully we can separate porography's role as a 
cause of women's abuse in our society from the ways that exposure to pornog- 
raphy reinforces and exploits existing misogyny.34 

It is my view that we should not ignore the connections between pornogra- 
phy and violence when they are demonstrated. At the same time, we must be 
aware of the inherent limitations of such research in revealing the nature and 
extent of porography's harm. Even violent pornography must be distinguished 
from crimes of rape, incest, or battery themselves, which are direct and tangible 
acts against individuals.35 The harmful effects of pornography are in the main 
not direct and individualized, but indirect, cumulative, and as such, inextrica- 

bly bound up with other social practices and conditions figuring in the abuse 
and degradation of women.36 Except in rare and extreme circumstances, the 
harm of pornography cannot be tested for in studies of the direct effects of 

pornography alone, let alone individual pieces of pornography. 
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I want to suggest, therefore, that consonant with the way we have defined 
pornography, we accept a broadened conception of harm, which includes but 
extends beyond direct physical injury and coercion to the contempt for and 
degradation of women collectively, as women. Let me explain what I mean. 
Pornography, as we have construed it for the purposes of this discussion, is 
material that portrays, among other things, behaviors that degrade and subor- 
dinate women in such a way as to endorse those behaviors, often through the 
highly charged context of sexual use. Our conception of harm can in this way 
involve an understanding of degradation which presupposes the positive 
notion of liberty. The conception of the person in terms of which the degra- 
dation (harm) of pornography can be cashed out is arguably precisely the 
conception the Constitution defends, namely, one that holds paramount the 
status of each person as independent and equal. The question then is this: Does 
pornography, in portraying and endorsing the degrading treatment of women, 
degrade women? 

In her book The Pornography of Representation, Susanne Kappeler argues that 
there exists a shared understanding, a "pornographic" way of "seeing" women, 
which is the "root" of the problem: 

Man the action-subject is identical with man the viewing 
subject... what men are doing in the world is continuing to... 
see women as objects of their pleasure .... The fundamental 
problem at the root of men's behavior in the world, including 
sexual assault, rape, wife battering, sexual harassment... treat- 
ing them as objects for conquest and protection-the root 
problem behind the reality of men's relations with women, is 
the way men see women. (1986, 61) 

Whether or not we agree with Kappeler that men's view of women is the "root" 
of the problem, if we understand pornography to embody and encourage a way 
of "seeing" women, then we must address the narrow literalism of our tradi- 
tional conception of harm as consisting in direct and individualized physical 
injury or psychological assault. What is wrong with pornography is not solely 
a matter of its connection with direct and individualized forms of injury; it is 
also a matter of the view of women that pornography both reflects and fosters 
and that is enacted in pornographic practice. Regardless of the actual plots of 
pornographic books, films, or shows, or the representational content of porno- 
graphic images, the focal point and purpose of heterosexual pornographic 
practice is male sexual pleasure. Even when women's pleasure is of issue, it is 
found in the satisfaction of men's desires, in doing anything and everything 
that men want or order to be done (Kappeler 1986, 57). Women are objectified 
and subordinated in the attainment of men's ends. At the center of pornogra- 
phy is an eroticization of male dominance. 
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Consider the repeated images in pornography of the woman spread-eagled, 
stalked, bound, beaten, mutilated, gagged, or raped, and of the woman accept- 
ing such treatment, and (often) being sexually aroused by it.37 Even in soft-core 
and less graphically violent pornography, the subordination of women to men 
is a unifying theme, expressed through women's sexual servitude, their roles as 
sexual toys and playthings of men, objects of access and use, whose purpose is 
to serve men sexually. As MacKinnon writes, in pornography, 

Subjection itself, with self-determination ecstatically relin- 

quished, is the content of women's sexual desire and desirability. 
Women are there to be violated and possessed, men to violate 
and possess us.... On a simple descriptive level, the inequality 
of hierarchy, of which gender is the primary one, seems neces- 
sary for sexual arousal to work.... What pornography does goes 
beyond its content: it eroticizes hierarchy, it sexualizes inequal- 
ity. (1987, 172) 

Because pornography is sexual it is not like the literature of 
other inequalities. It is a specific and compelling behavioral 
stimulus, a conditioner, and reinforcer. The way it works is 
unique: it makes orgasm a response to bigotry. It is a major way 
that the dominance and submission-a daily dynamic of social 
hierarchy, particularly of gender inequality-are enjoyed and 
practiced and reinforced and experienced. (1987, 200) 

Even if individual women identify with the male pornographic view of 
women, it is a view that places the man's desires at the center and men in 

positions of dominance and power. Pornography standardly conveys the mes- 

sage that women are suitable subjects for sexual use, that women desire and 

enjoy being treated in an abusive way (and even when they don't that they are 
nonetheless "asking for it")-that they need and want to be forced to submit. 
We need not deny the claim that some women find "male" pornography 
arousing. Finding male pornography arousing is fully compatible with giving 
expression to one's sexual desires as a woman. But to the extent that we do, as 
women, find our desires represented by pornography, our desires may be 

incompatible not only with our own safety but also with a self-understanding 
as independent and equal. 

We are now in a position to see the connection between pornography and 
the denial to women of equal civil status. Pornographic materials and the 

practices surrounding them are themselves an affront to the dignity of women, 
not least because women are viewed as objects, dehumanized and depersonal- 
ized instruments for the satisfaction of men's sexual desires and whims. Por- 
nography may reflect the way we see ourselves as women and men, but it also 
teaches ways of seeing and ways of being; it shapes and fosters attitudes, 
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expectations, patterns of desire, of sexual arousal and response, and other overt 
behaviors that can result in harm to women-not only physical violence and 
forcible sex but also disdainful and dismissive treatment, incompatible with 
our status as equals. To see pornography as mere fantasy is to overlook the 
powerful way pornography reinforces and shapes our understanding of gender 
differences and gender roles. It is not just in the pornographic context that 
women's equal status is undercut; pornography underwrites a more pervasive 
denigration of women, by helping to foster and reinforce expectations about 
women and men in domains that extend beyond the expressly pornographic 
or even sexual domains. The harm of pornography, broadly speaking, is "the 
harm of the civil inequality of the sexes made invisible as harm because it has 
become accepted as the sex difference" (MacKinnon 1987, 178; my emphasis; 
see also Longino 1980, 45-47). 

Not only, then, has research revealed notable correlations between the use 
of pornography and attitudes and arousal patterns which may bolster coercive 
or violent sexual behavior, but there is arguably a more general connection 
between the pornographic understanding of women and the degradation of 
women collectively, as women-the denial to women of equal status as 
persons. An objection to pornography on grounds of its degradation of women, 
so construed, is a far cry from an objection on grounds of "prurience" and 
"patent offensiveness." The strength of this argument is that it extends the 
conception of harm to cover forms of degradation without advocating a narrow 
legal moralism: the conception of the good to which it appeals is arguably the 
very conception of equality that is to be protected by the Constitution. 

LEGAL RESTRICTIONISM: 
PRACTICAL LIMITATIONS AND POLITICAL DANGERS 

We see, then, that there is reason to reject not only absolute protectionism 
but also those versions of qualified protectionism holding pornography to be 
relatively harmless. The question now arises, What should we do about 
pornography once we recognize it to be harmful? Should we seek its legal 
restriction? Though there are, as I have argued, compelling grounds in principle 
for doing so, there is still the question whether legal restriction would be 
pragmatically wise. I argue that it would not be. First, legal restrictions can be 
expected to be largely ineffective against pornography and the pornographic 
view of women; second, legal restrictions would risk endangering, among other 
things, the struggle against pornography itself. Thus, the harm prevented 
through the introduction of restrictions will likely fail to outweigh the harm 
introduced by restrictions, with little promise of gain. 

There are at least two significant ways the legal restriction of pornography 
can be expected to be ineffective. First, recall that the First Amendment is 
taken to prohibit the prior restraint of speech. Given this prohibition, general 
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injunctions against pornography would be impermissible. Courts would not be 
permitted to restrain pornography prior to an independent judicial determina- 
tion for each case of suspect speech that it is "porographic," and hence 
harmful. Without general injunctions against pornography, we can expect that 
little could be done legally to disrupt the pornographic industry, and hence to 
protect us from its effects.38 

Now, it might be responded that although we cannot, through legal restric- 
tion, hope to undercut the stability and profitability of the pornographic 
industry as a whole, we can still hope to do some good. The Dworkin-MacK- 
innon ordinance, for example, is intended to give individuals recourse through 
civil law to sue for the ban of specific kinds of sexually explicit materials and 
to collect damages from porographers for the harm done by those materials. 
Under this ordinance, a civil injunction can stop future sale of a piece of 
material when it has been demonstrated to be harmful. The alleged benefit of 
this kind of ordinance would at least be this: it could secure reparations for 

particular victims of pornography and facilitate the general protection of 

people from particular pieces of pornography, even though it would not effect 
a general disruption of the industry. Moreover, the threat of civil liability could 
be expected, it is claimed, to serve as a powerful economic disincentive to those 
who traffic in pornography.39 

In response, there is no doubt that the individualized approach, such as that 

developed by the Dworkin-MacKinnon ordinance and its offshoots, might in 
some cases succeed in securing damages to women or stopping future sales of 

pieces of pornography. Perhaps this would create a threat of civil liability great 
enough significantly to curtail the availability of pornography. But perhaps it 
would not: as long as there is a demand for pornography, it is just as reasonable 
to assume that legal regulation would instead run pornography underground, 
where it could become even more profitable than it is already. 

This brings us to a still more serious problem. As suggested earlier, the harm 
of pornography is often not direct and individualized, but indirect and cumu- 
lative, due to the pervasive presence in our society of pornographic images, 
and to the widespread acceptability and enjoyment of these images. Though 
the inequality of women is surely reinforced by, and even crucially depen- 
dent on, debased cultural conceptions of women to which pornography 
vividly contributes, we must ask how much can be accomplished by taking 
legal action against isolated instances of pornography. This worry is rein- 
forced by the extent to which a "pornographic" view of women-and a 

message of female inferiority-is expressed in forms of speech that are not 
themselves instances of pornography (e.g., advertisements, MTV, and 
women's romance novels), which glorify and eroticize female submission 
and male domination, but which would not be subject to antipornography 
laws.40 We must remain sober about the extent to which reducing the (legal) 
availability of pieces of pornography, narrowly defined, can fundamentally 
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alter the expectations and roles of women in our society or reduce the number 
of sex crimes committed against women. 

It might be responded that though the legal restriction of pornography 
would alone be insufficient effectively to disrupt a huge and entrenched 
pornography industry, or to abolish the cultural representations and social 
conditions that help undermine women's equality, we might still advocate 
fighting for the legal restriction of pornography, if the fight were to be 
accompanied by educational efforts and reform programs aimed at changing 
deep-seated sexist attitudes and eliminating discriminatory social practices. 

The question is, What price we are willing to pay for the legal opportunity 
to restrict pornography and collect for damages? If the benefits of introducing 
restrictions are likely to prove minimal, this is an important consideration, 
particularly if the costs of introducing restrictions are potentially high. 

This brings us to the second set of worries, concerning the potential costs 
or dangers of supporting legislation against pornography. In assessing just what 
the price of legal restrictions might be, we need to consider the fact that the 
institution of legislative restrictions could present a positive risk to the feminist 
movement, and specifically, to the sorts of exploratory educational and reform 
programs that would be needed to transform attitudes and conditions subver- 
sive of women's equality. 

What do I mean by this? Surely, one might object, restrictions against 
pornography need not threaten the struggle for women's equality generally, for 
very different grounds from those invoked in the case of pornography would 
be required to justify limitations on feminist political expression unrelated to 
sexuality (for example, appeals for comparable pay, for the just inclusion of 
women in medical research, and for quality, accessible day care). Thus, the 
objection would go, the legal control of pornography would not inevitably 
serve as a precedent for controlling political speech so long as distinctions 
between pornography and other sorts of speech are explicitly maintained and 
observed. 

But one problem with this line of response is this: the struggle for women's 
equality is not narrowly political. It is a struggle, among other things, for sexual 
choice and freedom of expression. Such legal restrictions could strike at its very 
core. Once pornography is deemed unprotected by the First Amendment, what 
would prevent legislatures from restricting as "porographic" lesbian erotica, 
sexually explicit literature, protest pamphlets or treatises, pamphlets on birth 
control, public messages about the use of condoms in helping to prevent AIDS, 
or texts such as Our Bodies Ourselves, or even MacKinnon's Only Words? (see 
English 1980, 20). What is to stop a judge from determining that any graphic 
or explicitly sexual material involving women, irrespective of its expressive 
content or the context of its use, is "porographic," and hence an assault on 
women's dignity? Decisions about whether material degrades women are 
sufficiently controversial to raise genuine worries about how much faith 
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feminist foes of pornography should place in government officials to make 
these decisions in a way sensitive to feminist ends. 

In a society in which to be a woman is, among other things, to be an "object 
of sexual access" (Brownmiller 1980), subject regularly to uninvited sexual 
innuendo and insinuation, to sexualized intrusions (e.g., catcalls on the street, 
pinches and worse in school stairwells), and to the continual threat (and fear) 
of sexual violence, the avenues into self-possession and sexual reclamation may 
be various and unpredictable. As Robin West writes, invoking a quote from 
Ellen Bass, "Women's natural, playful, and affective eroticism ... 'a basic and 
vital impulse-the desire to be seen, to be known, naked, in sexual sharing " 

is "shattered" by "our pornographic, incestuous, sexually abusive culture" that 
"identifies sexuality with female degradation, helplessness, mutilation, and, in 
the extreme, with injury and death" (1989, 91). We need, in seeking to secure 
positive liberty, to respect the importance of sexual exploration and expression 
to self-possession and self-mastery. We must be on guard against seeking 
legislation that can be used to support a strenuous politics of silence and 
repression, thereby limiting not only pornography and other forms of harmful 
speech, but also free experimental discourse about sexuality, as well as expres- 
sive, playful, exploratory sexuality.41 

These worries are not merely academic ones. The fate of the Minneapolis 
ordinance introduced by Dworkin and MacKinnon, which does not involve 
prior restraint, provides a poignant example of how antiporography legisla- 
tion can end up hindering the very goals for which it is created. In bringing 
the power of the state against pornography, feminists helped foster a battle that 
sought to establish narrow norms of expressive correctness and that may, in 
the end, have posed more of a threat to feminist interests, including the struggle 
against pornography, than to pornography itself. When the Dworkin and 
MacKinnon bill, after being vetoed by the mayor in Minneapolis, moved to 
Indianapolis, no attempt was made to represent the ordinance as a "feminist 
bill." As a result, the bill was backed by forces hostile to feminism, the ERA, 
and lesbian and gay rights. This appropriation and perversion of the original 
spirit of the bill was not confined to Indianapolis. In Suffolk County, legislator 
D'Andre, in seeking to "restore ladies to what they used to be," introduced a 
version of the bill asserting that pornography causes "sodomy" and 
"destruction" of the traditional "family unit," along with crimes such as rape 
and incest "inimical to the public good" (quoted in Duggan et al. 1984, 42).42 
This ordinance is just one case,43 but it highlights the importance, in embracing 
political strategies, of designing those strategies so as to avoid bolstering forces 
hostile to the very ends being sought. 

Finally, once we introduce concerns about equality and, in particular, appeal 
to the broad-based harm that pornography does to the equal status of women 
in our society, it is hard, as I have already suggested, consistently to deny that 
forms of speech other than pornography pose similar, and perhaps even more 
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pervasive, subtle, and insidious, threats. As Richard Posner writes, "Much of 
the production of the American film and theater industry, a fair amount of 
cable television, a huge number of videocassettes, some greeting cards, some 
advertising, and even an occasional opera would have to be removed from the 
market.... It would require ... not a smattering of Indianapolis-style local 
ordinances, but a law enforcement effort on the scale of the Prohibition or the 
'war on drugs,' and with the same dubious prospects of success. Would it be 
worth it?" (1993, 34).44 Posner is, by my lights, understating the point: it would 
involve massive regulation of culture. We have reason to worry about under- 
taking a legal strategy against pornography on grounds which, if consistently 
applied, would open the floodgates to state control of speech. 

If we abide by the justificatory condition that legal constraints on the 
freedom of speech are justified only if the institution of such constraints 
protects against harm that outweighs the harmfulness of the constraints 
themselves, then it is only on the condition that the introduction of legal 
constraints is not assessed as itself potentially more harmful to our objec- 
tives than is pornography that the introduction of such constraints is 
justified. There is good reason to believe this condition cannot be met. 
While qualified protectionism is wrong insofar as it takes pornography to 
be, on balance, relatively harmless, harm-based restrictionism is unwise in 
advocating the legal restriction of pornography, for it would risk putting in 
place measures that could be used to suppress not only pornography but 
many other forms of speech as well, including some important to the 
struggle against pornographic harm.45 

STRATEGIES OF INTOLERANCE 

If we reject harm-based restrictionism, what options do we have left? We 
must acknowledge the peculiar force and vivacity of pornographic speech, the 
power it has in virtue of its sexual content, to teach and habituate. As Diana 
E. H. Russell writes, "How can we stop rape and woman-battering by staffing 
rape crisis centers and refuges when there are thousands of movie houses, 
millions of publications, a multibillion dollar business that promote the idea 
that violence and rape of women is sexually exciting to men and that we like 
it, too?" (1980a, 303). We must pay attention to the messages pornography 
sends and the practices it engages all of us-men and women-in. The 
question remains, therefore, What should we do about pornography once we 
recognize it as a threat? 

I think that the feminist struggle against pornography should be focused 
centrally on education, expressive exploration, and protest. What would this 
involve? First, it would involve pursuing aggressive consciousness-raising cam- 
paigns. We can develop powerful private strategies to discourage the view of 
women as victims and commodities on the part of friends, relatives, and 
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neighbors who use pornography.46 If we, as sisters, brothers, friends, mothers, 
aunts, lovers, wives, and fellow citizens speak up against pornography, our 
families, friends, and neighbors are going to notice. Undertaking an aggressive 
consciousness-raising campaign about pornography is prerequisite to creating 
the sort of social awareness necessary if the fight against pornography is to be 

properly maintained as a fight for women's equality. 
Second, we can seek an empowering response to pornography through the 

creation of alternative erotica. The fight against pornography must, I think, 
be a movement to inspire the expressive and exploratory endeavors of women, 
to encourage women to engage with vitality and joy in sexual speech and 

experimentation of their own. Pornography helps undercut the equal status of 
women by depicting us over and over again in silenced roles, as the willing 
sexual handmaidens and play toys of men, thus leaving us invisible as persons 
in our own right. In educating ourselves and others about pornography, we 
come to have a say about it and thus to gain a voice; in expressing ourselves 

through erotica of our own making, we can begin to change the contours of 
sexual speech. 

Of course, in fighting pornography, we are not only attempting to redefine 
sexual values and sexual tropes; we are also fighting a powerful economic force. 
This suggests that we must continue to develop aggressive strategies against 
pornographic industry and commerce,47 organizing disruptive picket lines, 
writing and distributing pamphlets, and speaking out against pornographic 
films and media on the streets where they are shown as well as in public halls, 
on television, in newspapers, and in high schools, colleges, and universities. 
We may need to engage in collective civil disobedience to draw public 
attention to misogyny in the media. In these ways, we can make headway in 

stirring public consciousness, generating awareness, and provoking discussion. 

By drawing attention to misogyny in the media, we can give expression to the 

ways in which many women think and feel and thus help break the pattern of 

objectification pornography promotes. The process of change will undoubtedly 
continue to go slowly, for it will need to challenge the very heart of male 
dominance in our society, requiring fundamental transformation of the ways 
we understand and comport ourselves as women and men in relation to each 
other. 

This last point highlights the importance of recognizing that, powerful as 

pornography is in virtue of its sexual content, we will have to do much more 
than fight pornography if the demand for and use of pornography is to abate 
and the violent abuse and denigration of women in our society is to end. The 

fight for women's liberty and equality must continue to be a fight for protection 
against sexual abuse and battery in the home and against harassment on the 

job; for safe neighborhoods and streets, for comparable pay and decent working 
conditions, for more active participation on the part of men in the nurturing 
and rearing of children, and much more-it must, in short, be a struggle to 
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improve the material conditions of womens lives (see, e.g., Burstyn 1985). We 
must continue to organize against pornography, but we must not allow the 
battle to consume us or leave us blind to the constellation of factors that figure 
in the subordination and abuse of women in our society. 

CONCLUSION 

We have seen that simple appeals to the First Amendment will not justify 
the protection of pornography. In objecting to absolute protectionism, I 
invoked Helen Longino's proposal that the sort of liberty the Constitution is 
to protect is not license plain and simple, but political independence, "the 
status of all persons as independent and equal rather than subservient." As 
Longino suggests, once we understand liberty in this way, the "civil liberties" 
themselves can be understood as means to our realization of liberty. The 
implication for freedom of speech is this: if the exercise of freedom of speech 
in some way threatens our liberty, our status as independent and equal, then 
we have reason to restrict that exercise in the name of liberty itself. Against 
the background of this suggestion, I have interpreted recent feminist objections 
to pornography as extending our notion of harm to include not just physical 
and psychological injury but also threats to the independence and equality of 
women. I have tried to show that pornography harms in this way, as one of the 
forces that helps sustain the systematic domination of women by men in our 
society. Thus, I have argued against a version of qualified protectionism on 
grounds that I believe appeal to the very conception of civil equality that it is 
one object of the Constitution to protect. 

However, at the same time that we recognize that there are moral grounds 
consistent with the Constitution for introducing legal restrictions of porog- 
raphy, we must question whether the legal strategy is pragmatically optimal. 
The issue of restricting pornography raises the distinction between what we 
can and should affirm in principle, and what we ought actively to pursue in 
practice, given the facts of our social and political reality. Recent feminist 
arguments against pornography are on target in insisting that we cannot expect 
equality for women in a society that tolerates the pervasive portrayal of women 
as second-class citizens: pornography is an uncivil liberty. We should fight 
against pornography and against the violent abuse and denigration of women 
it fosters. But we should not, in doing so, overestimate the effectiveness of the 
law or underestimate its potential dangers. 

One payoff of greater sensitivity to pornographic harm may be the height- 
ened awareness of the extent to which the message of woman's inferiority 
floods prime-time television and mainstream media of all sorts. We need to be 
on the watch, not only for the explicitly sexual images, but all the images-in 
daytime soaps, situation comedies, lipstick billboards, car advertisements, and 
in the countless depictions of women as ditzes fixed on getting clothes clean 
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and floors shiny-that convey the message that women are the contented 
servants of children and men. Sexually explicit images that demean women are, 
in some ways, uniquely threatening; as MacKinnon has put it, pornography 
"is a specific and compelling behavioral stimulus, a conditioner, a rein- 
forcer . . . pornography makes sexism sexy" (MacKinnon 1987, 171; my 
emphasis). But pornography is just one form in which the blithe degrada- 
tion of women is made invisible through our attachment to debased con- 
ceptions of gender and gender roles. We must continue to grow more alert 
to all the ways in which the second-class status of women is promoted and 
maintained in our society. In the words of Thomas Jefferson, "The price of 
liberty is eternal vigilance." 

NOTES 

I am indebted to Donald Ainslie, Kurt Baier, Bill Blattner, David Boonin-Vail, Alice 
Crary, Lauren Deichman, John Hasnas, Tamara Horowitz, Maggie Little, Terry Pinkard, 
Madison Powers, Geoff Sayre McCord, Ashby Sharpe, Nancy Sherman, Susan Stocker, 
Kathy Taylor, and Lynne Tirrell for generous and helpful comments and discussions. 

1. This legal approach to pornography is forcefully defended by MacKinnon (1987) 
and (1993). See also A. Dworkin (1989) and Longino (1980). 

2. The paradigm of such legislation is the Dworkin-MacKinnon ordinance, intro- 
duced in the Minneapolis City Council in 1983, versions of which were considered in 
half a dozen other cities. For discussion of this ordinance and the controversy surrounding 
it, see MacKinnon (1987) and Blakely (1985). In addition to the trafficking provision, 
the Dworkin-MacKinnon ordinance addresses coercion, force, and assault, both of 
women working in pornography and of women by consumers of pornography, making 
provisions, among other things, for monetary restitution to those harmed, and for the 
removal from public availability of those materials implicated in such harm. See Blakeley 
(1985). After the ordinance was signed and passed in Indianapolis, it was challenged by 
a coalition of publishers and distributors known as "The Media Coalition." The ordinance 
was found unconstitutional in two separate decisions. See American Booksellers v. Hudnut, 
598 F Supp. 1316 (S.D. Ind. 1984); Hudnut v. American Booksellers, 771 F 2d 323 (7th 
Cir. 1985). 

3. See MacKinnon (1987, esp. 176-77). 
4. My concern here will be with the proposal to designate pornographic speech an 

unprotected class of speech, rather than with regulations on the zoning, distribution, and 
display of pornographic materials. 

5. I should note, however, that "First Amendment absolutism" may well be a 
misnomer, for few if any, have maintained that absolutely no restrictions on speech can 
be supported. Even self-declared "absolutists" tend, for example, to support restricting 
criminal solicitation or the publication of troop movements in wartime. 

6. In the context of pornography, many absolutists maintain that though pornogra- 
phy may depict harms, it does not in virtue of that do harm. An editorial in Playboy, for 
example, argues in defense of pornography that "porn doesn't rape people, people rape 
people. Images are not acts. Punish the crime and the criminal, not the image" ("Politi- 
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cally Correct Sex" 1986). It-should be noted here that it would not, of course, be the 
image that is "punished" under restrictive legislation, but the producer of that image, 
the pornographer. The pornographer, unlike the pornography image is an agent who 
has acted in producing the image, and who can in principle accept responsibility for 
harm resulting from that action. The pornographer also benefits from the sale of the 
pornography, so the question arises whether the pornographer benefits at an unac- 
ceptable cost to others. 

7. The four positions I'm outlining cut across feminist lines. The Feminist 
Anti-Censorship Task Force (FA.C.T.), for example, could be viewed as a qualified 
protectionist group. F.A.C.T. questions the causal connection between pornographic 
imagery and violent acts, and has argued, partly on this basis, against the restriction 
of pornography. 

8. For example, a brief issued by FA.C.T. states that "even pornography which is 
problematic for women can be experienced as affirming of women's desires and of women's 
equality"; "pomography can be a psychic assault... but for women as for men it can also 
be a source of erotic pleasure.... A woman who enjoys pornography ... is in a sense a 
rebel, insisting on an aspect of her sexuality that has been defined as a male preserve" (A 
Brief Amic Curiae of Feminist Anti-Censorship Task Force et al. 30, Hudnut v. American 
Booksellers, 771 F2d 323 (7th Cir. 1985), quoted in MacKinnon [1987, 236 n. 351). 
F.A.C.T. is in effect claiming that, even if we grant that pornography itself "can be a 
psychic assault," the benefits of protecting it outweigh the benefits of restricting it, even 
for women. 

9. This argument is used, for example, in The Report of the Commission on Obscenity 
ard Pornography (1979) issued by the U.S. government. 

10. See Lederer (1980), sect. 2, "Porography: Who Is Hurt," for a collection of 
interviews and accounts by women who have worked as models in the pornographic 
industry. 

11. There is an important dimension of the harm-based argument against pornogra- 
phy as it is articulated in the Dworkin-MacKinnon ordinance, which I do not examine 
here, i.e., the claim that "pornography is the graphic sexually explicit subordination of 
women" (my emphasis). For detailed attempts to examine and reconstruct this claim, see 
Vadas (1987) and Langton (1993). See Parent (1990) for a response to Vadas's paper. 

12. See Sunstein (1993), A. Dworkin (1989), and Baier (1979). 
13. A further discussion of the subject of pornography might pursue the extent to 

which the analysis offered here can apply to lesbian and gay pornography including 
lesbian and gay S/M and transsexual material. 

14. This is a simplified version of a definition formulated by Longino (1980, 42), 
which is based on the definition formulated in the Report of the Commission on Obscenity 
and Pornography (1979, 239). I do not wish to suggest that I support the conclusions of 
the commission, which denies that pornography has an adverse affect on men's attitudes 
toward women. As should become clear, I reject this view. 

15. Gloria Steinem suggests that we contrast "porography" with "erotica," citing the 
Greek root of "erotica" in eros, meaning "sexual desire or passionate love, named for Eros, 
the son of Aphrodite." Eros, unlike pornography, she claims, "contains the idea of love" 
(1986, 250). Whether or not we want to build love into our notion of erotica, which 
seems on the face of it to capture far too narrow a conception, a distinction of this kind 
serves a useful purpose. If we take "erotica" to refer to forms of sexual depiction in which, 
in contrast to pornography, the features of coercion and violence are not present, then 
erotic materials would be those conveying at least respect (if not also trust, warmth, or 
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tenderness), expressed through minimal regard each of the subjects is depicted as having 
for the desires, feelings, and experiences of the other(s), a recognition of the basic dignity 
and personhood of the other(s) (Longino 1980, 42). Respect, so understood, would at 
least preclude the treatment of women abusively, coercively, or as mere sexual slaves or 
toys of men. Much more would need to be said on this subject, however. Some believe 
that pornography depicts the woman's point of view, that is, that women want and need 
to be subordinated, used, forced, and made to submit. Others would argue that a principal 
danger of pornography is that it reinforces precisely this view of women's desires. Also, 
among advocates of S/M, some emphasize the enhanced trust and respect required by the 
"top" if appropriate limits are to be observed in enacting that role. 

16. MacKinnon writes: "Pornography sexualizes rape, battery, sexual harassment, 
prostitution, and child sexual abuse; it thereby celebrates, promotes, authorizes and legitimizes 
them" (1987, 171; my emphasis). The importance to pornography of its recommendation 
(or "endorsement") of the behavior it depicts and the contextual mechanisms by which 
material conveys a recommendation or endorsement are developed and defended by 
Longino (1980, 43-4). 

17. An important question is whether the sorts of pornographic depictions of women 
to which I here refer in the heterosexual context have the same significance in the lesbian 
context. My own view is that they do not, which is not to say that some of the concerns 
I raise here would not extend to the lesbian context. 

18. See Sunstein (1993) for an excellent discussion of the historical vicissitudes in 
the interpretation and implementation of the First Amendment. 

19. Here I follow Kaminer (1980) and Sunstein (1993) who offer clear treatments of 
this thorny matter. 

20. Sunstein argues that one can see in court decisions a system of "free speech 'tiers'": 
certain forms of "high value" speech lie squarely inside the free speech "core" (e.g., 
political speech) and may be regulated only on "the strongest showing of harm"; other 
"low value" forms of speech lie at the "periphery" of constitutional protection (e.g., 
commercial advertisement) or outside constitutional protection altogether (e.g., obscen- 
ity, attempted bribes, criminal solicitation). The presumption that a regulation of speech 
is invalid becomes progressively weaker as one moves from core to periphery, from "high 
value" to "low value" speech (1993, 8-11). Sunstein claims that apart from occasional 
appeal to the contribution of a form of speech to democratic political ends, the court has 
offered no clear, consistent, principled basis for the categorization of some forms of speech 
as "top tier" (1993, 11). 

21. Indeed, First Amendment absolutism has never been the law. 
22. Many do. For a list of references on the interpretation of the First Amendment, 

see MacKinnon (1987, 262-63 n. 3; 275 n. 8; 183-84 nn. 52, 53). 
23. See Longino (1980,51-52) and R. Dworkin (1977, 262-63). Also see R. Dworkin 

(1993, esp. 41-42) for a discussion of what he calls the First Amendment's "egalitarian 
role," that of "protecting equality in the processes through which the moral as well as 

political environment is formed." It is notable that Dworkin here considers the view 
MacKinnon defends, namely, in his words, that "pornography works insidiously to damage 
the standing and power of women within the community," and hence injures their 
equality, but defends the porographer's right to contribute "equally" to the "processes 
through which the moral as well as the political environment is formed" (1993, 42). 
When there is conflict, liberty, rather than equality should, he claims, be privileged if we 
are to avoid "the despotism of thought-police" (1993, 41). 
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24. Though, as I hope will become clear, negative liberty does not entail unlimited 
license; thus, it does not follow from embracing a negative conception of liberty that one 
would hold that the right to free speech (as one protection of such liberty) is an absolute 
right. 

25. For a discussion of various attempts to interpret the First Amendment as protect- 
ing autonomy, see Sunstein (1993, 137-44; and, for references, 274 n. 20 and 275 n. 24). 
One conception of autonomy, Sunstein writes, "is a form of self-mastery, through which 
people are permitted to be, roughly speaking, authors of the narratives of their own lives. 
This form of autonomy can be abridged not only by the obvious forms of government 
tyranny, but also by... conceptions of the good that are produced by social deprivation" 
(1993,138). 

26. For example, in MacKinnon's early work, she writes, "The assumptions the law 
of the First Amendment makes about adults-that adults are autonomous, self-defining, 
freely acting, equal individuals-are exactly those qualities that pornography systemati- 
cally denies and undermines for women" (1987, 181). The DworkinMacKinnon anti- 
pornography ordinance, she claims, which "enunciates a . .. recognized governmental 
interest in sex equality," "aspires to guarantee women's rights consistent with the First 
Amendment" (1987, 177-78; see also 195). On this strain of MacKinnon's analysis, it is 
in effectively undermining women's expressive liberty, "positively" understood, that 
pornography renders women unequal: "Pornography . .. devastates women of credibil- 
ity ... we are stripped of authority and reduced and devalidated and silenced" (1987, 
193). Sunstein argues for a similar view. The commitment to free expression embodied 
in the First Amendment is, he claims, "closely connected to the central constitutional 
goal of creating a deliberative democracy" (1993, 18). He thus focuses more narrowly on 
what he claims to be the role of the First Amendment in setting up the conditions for 
democratic self-government, which among other things presupposes "political equality." 
He argues that pornography subverts the equal status of women in causing violence 
against women, thus undermining the conditions for genuine democratic self-govern- 
ment (see Sunstein 1993, esp. 17-20, 23-29). 

27. This second tactic is emphasized in MacKinnon (1993). MacKinnon claims that 
the free speech of porographers protected by the First Amendment is "on a collision 
course" with the equality of women protected by the Fourteenth Amendment's equal 
protection clause (1993, 71), arguing that given the negligible value of pornographic 
speech, the state's interest in sex equality outweighs First Amendment safeguards of 
liberty in the case of pornography. Pornography is only one arena in which this claim is 
made; "hate speech" is another. See Delgado and Stefancic (1993), Matsuda et al. (1992), 
and Sunstein (1993). 

28. Many women working as pornography models are young and in desperate finan- 
cial circumstances; their work conditions are often terrible; they are frequently subject 
to coercion and abuse. Not only are they frightened to undertake the risk of further abuse 
and humiliation in initiating proceedings against their abusers, but they suffer credibility 
problems as well. See the U.S. Department of Justice, Attorney General's Commission on 
Pornography: Final Report (1986); Lederer (1980, esp. 55-115); and MacKinnon (1987, 
esp. 180-81). To the extent that the industry exploits models and that people working in 
the production of pornography are treated in ways that violate their rights to privacy or 
physical safety, the question arises whether others ought to have rights to that material 
or rights to make a profit from that material. These issues are addressed through the 
coercion, force, and assault provisions of the Dworkin-MacKinnon ordinance. 

29. For the most part, anyway. There are exceptions, e.g., "obscene" speech. 
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30. MacKinnon argues that "pornography is more actlike than thoughtlike" (1987, 
193); that pornography itself violates women. 

31. Studies appeal principally to experimental evidence derived from testing peoples' 
responses (mostly their attitudinal, but in some cases, also behavioral, responses) to 
pornographic materials. They also appeal to statistical evidence, based in analyses 
comparing variations in crime statistics with variations in the availability of pornography, 
and anecdotal evidence found in reports of incidents in which a connection between 
pornography and criminal or coercive behavior has been claimed. See Donnerstein, Linz, 
and Penrod (1987), Donnerstein (1984), Donnerstein and Hallam (1978), Linz, 
Donnerstein, and Penrod (1987), Malamuth, Haber, and Feshback (1980), Malamuth 
and Donnerstein (1984), Mulvey and Haugaard (1986); and Zillmann and Bryant (1989). 
For additional references to research on the effects of pornography exposure, see MacK- 
innon (1987, 264-65 n. 9, 273 n. 59, 295 nn. 116, 132, 133) and Sunstein (1993, 280 
n.8). 

32. MacKinnon (1993) emphasizes the habituating effect of pornography, but she 
takes it to a behavioristic extreme I do not mean here to endorse. Attempting both to 
argue against porography's expressive value as "speech" and to argue for the claim that 
it harms, she writes of pornography that "the way it works is not... through its ideas as 
such, at least not in the way thoughts and ideas are protected as speech. Its place in abuse 
requires understanding it more in active than in passive terms, as constructing and 
performative, rather than as merely referential or connotative.... The message of these 
materials ... is addressed directly to the penis, delivered through an erection, and taken 
out on women in the real world" (1993, 21); "What was words and pictures becomes, 
through masturbation, sex itself" (1993, 24). Fundamental to MacKinnon's analysis is a 
view of pornography as alone having power, through use as a "masturbation tool," to 
habituate male sexual desire and arousal patterns in a way that subverts thought and is 
ineluctable. "Sooner or later," she writes, "in one way or another, the consumers want to 
live out the pornography further in three dimensions. Sooner or later, in one way or 
another, they do. It makes them want to.... Depending upon their chosen sphere of 
operation, they may use whatever power they have to keep the world a pornographic 
place so they can continue to get hard from everyday life" (1993, 19; my emphasis). 

33. For a discussion of issues that arise in testing the social effects of pornography, see 
Bart and Jozsa (1980) and Mulvey and Haugaard (1986). See Schauer (1987) on the 
problem of causation and Sunstein (1993, esp. 218), for a general treatment of these issues. 

34. See Parent (1990). Critics remark that those who would rely on causal arguments 
in objecting to pornography need to explain why violence against women is (allegedly) 
relatively rare in countries such as Sweden, the Netherlands, Denmark, and Japan, where 
pornography (including violent pornography) is widely available; whereas violence 
against women is relatively common in Ireland and South Africa, countries in which 

pornography is generally unavailable. See, for example, Feinberg (1986), Parent (1990), 
and Posner (1993). However, doubt has also been cast on the legitimacy of some of the 
statistical evidence educed in favor of this claim. See, for example, Court (1984,150-69), 
Diamond (1980, esp. 199-200). 

35. Here I follow Barry (1980, 307). 
36. See Kaminer's argument that it is inappropriate to invoke the "clear and present 

danger standard" against pornography, which applies only to "tangible, immediate, and 
individualized danger" (1980, 245-46). 

37. For example, in one content analysis of 428 "adult only" books, 20 percent of 
4,588 portrayals of sexual encounter involved rape; 91 percent of the rapes were of females 
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by males; 97 percent of these resulted in orgasm for the victims, and 75 percent of these 
were multiple orgasms. Detailed attention was given in these portrayals to the victim's 
terror, which was standardly portrayed as giving way through the rape to sexual arousal. 
Only 3 percent of the rapists faced negative repercussions for what they did, and many 
were rewarded with the "sexual devotion" of the victim (Smith [1976], cited in Bart and 
Jozsa [1980, 213-14] and Russell 1980b, 213-14]). 

38. Kaminer argues along these lines (1980, 242-43). 
39. Indeed, some have argued that the impact of such civil ordinances could be as 

severe in effect as criminal censorship laws, for they would permit court injunctions 
requiring the removal of materials that have been shown to be discriminatory, opening 
the door to "potentially endless legal harassment" of pornography producers and purvey- 
ors. See Duggan, Hunter, and Vance (1985, esp. 131), who argue against the Dworkin- 
MacKinnon ordinance and others like it on this ground. See also MacKinnon (1987). 

40. As Skipper points out, "inequality can and has been romanticized, glorified, 
celebrated, patriotized, totemized, sacralized, proselytized, and aestheticized" (1993, 727). 
To the extent that women's interalization of the message of female inferiority is a piece 
of the problem, we might, he argues, worry even more about forms of speech, which, 
unlike porography, are directed primarily to women. 

41. A question that arises is whether we, as feminists, ought to affirm the eroticization 
of domination and subordination as a legitimate arena for exploration? Some feminists 
critical of the struggle for legal control of pornography argue that, as women, we must be 
left free to choose our sexual styles and modes, and even to enact or reenact subordinative 
sexual exchanges if that is what we desire to do. The fulfillment of forbidden desires, 
through the enactment of rape and bondage fantasies, it is argued, is not only for some 
an avenue into sexual arousal, especially charged in the light of patterns of inhibition 
and guilt, but also a way to take possession of one's own sexuality and to come to grips 
with one's sexual history, replete with its dark, abusive, or masochistic elements. Sexual 
experimentation and expression, when it involves playing subordinate roles on one's own 
initiative and using pornographic materials to this end, is one way to achieve 
self-possession and self-definition essential to self-owned sexuality and self-mastery. 
The question to be asked is whether such reenactments are exorcisms or rehearsals, 
occasions for further reinforcing troubling dispositions to engage in subordinative or 
self-effacing sexual encounters. I am grateful to Nancy Sherman for fascinating 
discussions about these issues. 

42. See also Duggan, Hunter, and Vance (1985, 130-33) for a discussion of the 
history of the Dworkin-MacKinnon ordinance and the legislation it inspired. 

43. It is also not the only example. For instance, the Canadian Supreme Court issued 
its decision in Butler v. Her Majesty the Queen (27 February 1992), defining "obscenity" 
by appeal to community standards of "harm," conceived to extend to degradation, 
influenced by and similar to those in the Dworkin-MacKinnon ordinance. The first arrest 
using the Butler decision was on April 30, 1992, of a manager of Glad Day Books, for 
selling a magazine called "Bad Attitude" produced by and for lesbians and containing 
depictions of bondage. On July 16, 1992, Judge Frank Hayes, of Ontario Court Regional 
Division, invoked Butler in reviewing gay magazines seized at the border, declaring 
anonymous homosexual encounters "harmful" to the community, and describing the 
sexual activity depicted in the magazines as "subhuman," and "degrading... without any 
human dimension" (EXTRA 23 December 1992). The censorship drama continues in 
Canada. Those keeping track of border seizures note that books from small presses and 
from certain earmarked companies-many of which are shipped to lesbian and gay 
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bookstores-are "subject to higher levels of scrutiny and examination" (Lyall 1993). 
There is no question that Canadian policies grant less scope to expressive freedom 
than is currently granted in the United States. But the point is that the restrictive 
legal proposals we are considering here would move us in the direction of Canadian 
policy. See Rubin (1993, esp. 41-43) and The San Francisco Chronicle, Review (26 
September 1993). 

44. The recent appeal to the Fourteenth Amendment's equal protection clause on 
the part of feminist foes of pornography raises the question whether any form of 
speech-and not just sexualized speech-that helps create and maintain the second-class 
citizenship of any people or group, particularly those already disadvantaged, downtrod- 
den, or oppressed in our society-is appropriately subject to state regulation. 

45. Some would argue that these suggest at most that we must work harder to construct 
sufficiently narrow antiporography ordinances that could not be used to subvert the 
purposes for which they are designed. See, for example, Sunstein (1993, 225). Ultimately, 
this matter can only be settled empirically. 

46. Russell (1980a, 305-6) argues along these lines. See also Kaminer (1980, 247). 
47. Such as those that have been employed by Women Against Sexist Violence in 

Pornography and Media (in Pittsburgh), Women Against Pornography (in New York), 
Women Against Violence Against Women (in California), and others, which include 
forms of civil disobedience. 
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